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STATEMENT OF THE CASE
Nature of the Case
Robert Benjamin Brackett appeals from the district court’s order denying his third motion
for a new trial.

Statement of Facts and Course of Proceedings
In its opinion affirming Brackett’s judgments of conviction on direct appeal, the Idaho
Court of Appeals summarized the underlying facts and proceedings as follows:
In January 2011, a minor reported to authorities that she had a sexual
relationship with forty-six-year-old Brackett. At the time of the relationship, the
minor was sixteen years old. Officers recovered a camera containing many
sexually explicit photos of the minor, which the minor claimed were taken
by Brackett and some of which depicted her having sexual contact with Brackett.
Brackett was charged with eight counts of possession of sexually exploitive
materials, I.C. § 18–1507A, and eight counts of sexual battery on a minor child of
sixteen or seventeen, I.C. § 18–1508A. Brackett’s first trial ended in a mistrial
after Brackett, during his opening statement, violated the district court’s pretrial
order. After his second trial, Brackett was found guilty by a jury of eight counts
of possession of sexually exploitive materials and five counts of sexual battery on
a minor child of sixteen or seventeen.
State v. Brackett, 160 Idaho 619, 624, 377 P.3d 1082, 1087 (Ct. App. 2016).
While Brackett’s direct appeal was still pending, he filed his first motion for a new trial,
in which he asserted the existence of newly discovered evidence. See State v. Brackett, Docket
No. 44143, 2017 WL 5166933 at *1 (Idaho App. 2017) (unpublished). The district court denied
the motion and Brackett did not file a timely notice of appeal from this denial order. See id.
Brackett filed a second motion for a new trial on October 5, 2015, in which he again
asserted the existence of newly discovered evidence. Id. at *1-3; (R., p.85.) The district court
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denied the motion and the Idaho Court of Appeals affirmed. Brackett, 2017 WL 5166933 at *23.
On April 3, 2017, and April 10, 2017, Brackett filed two motions which appeared to
challenge the legal reasoning set forth by the district court in denying Brackett’s second motion
for a new trial. (R., pp.172, 174.) The district court denied these two motions on April 25, 2017.
(R., pp.183-185.) In that order, the district court concluded that it lacked jurisdiction to consider
Brackett’s challenges to its denial of the second motion for a new trial because that denial order
was, at that time, pending appeal. 1 (R., pp.183-184.)
On April 24, 2017, Brackett filed a third motion for a new trial. (R., pp.177-180.) In this
motion, Brackett asserted the following three grounds: (1) a Brady2 violation based upon an
affidavit from Joshua Gabert, who alleged that the victim in Brackett’s case falsely accused him
of rape in 2012; (2) newly discovered evidence in the form of unspecified testimony of two
potential named witnesses; and (3) alleged trial error committed by the district court in failing to
determine whether the victim was competent to testify at the trial. (Id.)
On April 27, 2017, the district court entered an order denying Brackett’s April 24, 2017
(third) motion for a new trial. (R., pp.186-187.) In the order, the court did not specifically
reference the grounds set forth in Brackett’s third motion for a new trial. Instead, the court
1

The district court’s April 25, 2017 order was entitled, “Order Denying Motion for New Trial
and Request for Hearing.” (R., pp.183-184.) However, the body of the order expressly
referenced Brackett’s April 3, 2017 and April 10, 2017 motions, in which Brackett did not move
for a new trial, but instead appeared to challenge the district court’s denial of his second motion
for a new trial. (R., pp.172, 174, 183-184.)
2

Brady v. Maryland, 373 U.S. 83 (1963).
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stated, “[f]or the reasons set forth in the Court’s Order Denying Motion for New Trial and
Request for Hearing issued April 25, 2017, the Defendant’s Motion for New Trial and Request
for Hearing filed April 24, 2017, is hereby denied.”

(R., p.186 (italics in original, other

emphasis omitted).) Brackett timely appealed. (R., pp.190-200.)
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ISSUE
Brackett states the issue on appeal as:
Whether the court erred by denying the motion for new trial based on grounds
which only applied to a different motion for new trial[.]
(Appellant’s brief, p.5 (capitalization modified).)
The state rephrases the issue on appeal as:
Has Brackett failed to show that the district court erred by denying his third motion for a
new trial because he is clearly not entitled to relief on any of his claims as a matter of law?
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ARGUMENT
Brackett Has Failed To Show That The District Court Erred By Denying His Third Motion For A
New Trial Because He Is Clearly Not Entitled To Relief On Any Of His Claims As A Matter Of
Law
A.

Introduction
On appeal, Brackett correctly notes that the district court dismissed his third motion for a

new trial on a basis inapplicable to the grounds actually raised by Brackett in his motion.
(Appellant’s brief, pp.5-10.) However, Brackett has still failed to show he is entitled to relief
because this Court may affirm the district court’s denial order on any correct legal theory, and
because the grounds set forth in Brackett’s third motion for a new trial clearly fail as a matter of
law.

B.

Standard Of Review
Granting or denying a motion for a new trial is within the district court’s discretion and

will not be disturbed on appeal unless that discretion is abused. State v. Jones, 127 Idaho 478,
481, 903 P.2d 67, 70 (1995). A district court’s abuse of discretion is harmless if it does not affect
the defendant’s substantial rights. See e.g., State v. Shackleford, 150 Idaho 355, 363, 247 P.3d
582, 590 (2010).

C.

The Grounds Asserted By Brackett In His Third Motion For A New Trial Fail As A
Matter Of Law
Idaho Code § 19-2406 provides the exclusive grounds for which a district court may

grant a motion for a new trial. Among these grounds, a defendant may obtain a new trial
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“[w]hen new evidence is discovered material to the defendant, and which he could not with
reasonable diligence have discovered and produced at the trial.” I.C. § 19-2406(7). In State v.
Drapeau, 97 Idaho 685, 551 P.2d 972 (1976), the Idaho Supreme Court articulated the four-part
test a defendant must satisfy in order to be entitled to a new trial based upon newly discovered
evidence. That test requires a defendant to show that the evidence offered in support of his
motion for a new trial: (1) is newly discovered and was unknown to the defendant at the time of
trial; (2) is material, not merely cumulative or impeaching; (3) will probably produce an
acquittal; and (4) failure to learn of the evidence was due to no lack of diligence on the part of
the defendant. Id. at 691, 551 P.2d at 978. The burden to show that each of these criteria is
satisfied rests with the movant. State v. Dopp, 129 Idaho 597, 605, 930 P.2d 1039, 1047 (Ct.
App. 1996).
In announcing this four-part test, the Court cited Professor Wright’s text on Federal
Practice and Procedure and specifically noted his comment, “after a man has had his day in
court, and has been fairly tried, there is a proper reluctance to give him a second trial.” Drapeau,
97 Idaho at 691, 551 P.2d at 978 (citation omitted). “Motions for a new trial based on newly
discovered evidence are disfavored and should be granted with caution, reflecting the importance
accorded to considerations of repose, regularity of decision making, and conservation of scarce
judicial resources.” State v. Stevens, 146 Idaho 139, 144, 191 P.3d 217, 222 (2008) (internal
quotations and citations omitted) (quoting State v. Hayes, 144 Idaho 574, 577, 165 P.3d 288, 291
(Ct. App. 2007)).
Pursuant to I.C.R. 34(b)(1), a motion for a new trial based on an assertion of newly
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discovered evidence must be filed within two years of the final judgment. For the purposes of
this rule, a judgment becomes “final” when the appeal or time for appeal has completed. State v.
Parrott, 138 Idaho 40, 42, 57 P.3d 509, 511 (Ct. App. 2002). Further, “[a]ny motion for a new
trial grounded on any reason other than newly discovered evidence must be filed within 14 days
after the verdict, finding of guilty, or imposition of sentence, or within any further time the court
may set during the 14-day period.” I.C.R. 34(b)(2).
Brackett raised three grounds in his third motion for a new trial: (1) a Brady violation
based on an affidavit from Joshua Gabert, who alleged that the victim falsely accused him of
rape in 2012; (2) new evidence in the form of unspecified testimony from two potential named
witnesses; and (3) alleged trial error committed by the district court in failing to determine
whether the victim was competent to testify at the trial. (R., pp.177-180.)
The district court denied the third motion for a new trial, but did not reference any of
these grounds set forth by Brackett. (R., p.186.) Instead, the court merely stated that it was
denying the motion for “the reasons set forth” in its previous April 25, 2017 order. (Id.) In that
April 25, 2017 order, the district court denied two other motions previously filed by Brackett on
the ground that the court lacked jurisdiction to consider arguments challenging court orders that
were, at that time, pending appeal. (R., pp.183-184.) Therefore, as he argues on appeal in this
case, the grounds set forth by the district court in its order denying Brackett’s third motion for a
new trial (lack of jurisdiction due to pending appeal), are inapplicable to the arguments and
issues actually raised by Brackett in that motion.
However, an appellate court may affirm a district court order on any correct legal theory.
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See, e.g., State v. Avelar, 129 Idaho 700, 704, 931 P.2d 1218, 1222 (1997). Moreover, a district
court’s abuse of discretion is harmless if it does not affect a defendant’s substantial rights. See
e.g., Shackleford, 150 Idaho at 363, 247 P.3d at 590; I.C.R. 52. In the present case, this Court
should affirm the district court’s denial of Brackett’s third motion for a new trial because each of
the grounds set forth by Brackett in the motion clearly fails as a matter of law.
Two of the grounds for a new trial set forth by Bracket – an alleged Brady violation, and
alleged trial court error regarding the victim’s competence to testify – are untimely. Brackett was
convicted of the underlying criminal charges in February 2013, and was sentenced in September
2013. (See R., pp.65-71, 127.) Pursuant to I.C.R. 34(b)(2), Brackett had 14 days from the
“verdict, finding of guilty, or imposition of sentence,” to file a motion for a new trial grounded
on any reason other than newly discovered evidence. Brackett’s third motion for a new trial,
filed on April 24, 2017, was clearly untimely with respect to these two grounds. 3
Brackett also appeared to assert newly discovered evidence as a ground in his third
motion for a new trial. (R., p.178.) Because, pursuant to I.C.R. 34(b)(1), Brackett had two years
from the date his judgment became final in which to file a motion for a new trial based on newly
discovered evidence, his motion appears to be timely with respect to this ground. See Brackett,
2017 WL 5166933 at *5 (noting that the remittitur in Brackett’s direct appeal was issued on

3

Assuming a defendant could meet the procedural requirements, including that the issue could
not have been raised on direct appeal, a post-conviction petition would be the appropriate means
by which to raise such issues after the I.C.R. 34(b)(2) time limit expired. See I.C. § 19-4901.
Brackett filed a post-conviction petition challenging the underlying criminal convictions in his
case, and his appeal from the district court’s dismissal of that petition is currently pending on
appeal. See Brackett v. State, Idaho Supreme Court Docket No. 45402.
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August 5, 2016, and that any motions for a new trial based upon newly discovered evidence
would thus be timely until August 5, 2018). However, this ground still fails as a matter of law
because it is vague, conclusory, and cannot satisfy any of the four prongs of a Drapeau analysis.
While Brackett, in the motion, named two individuals whom, he asserted, would provide newly
discovered evidence through testimony, Brackett did not identify the content of any such
theoretical testimony, or submit any affidavits from the named witness or from any other
individual in support of this ground. (R., p.178.) Because Brackett failed to attempt to identify
the substance of the speculative testimony, let alone provide evidentiary support for the ground
raised, he also failed to demonstrate that any such evidence: was newly discovered and unknown
to Brackett at the time of trial, was material and not merely cumulative or impeaching, would
probably produce an acquittal, and that failure to learn of the evidence was due to no lack of
diligence on Brackett’s part. See Drapeau, 97 Idaho at 691, 551 P.2d at 978.
While the district court dismissed Brackett’s third motion for a new trial on a basis
inapplicable to the grounds actually raised by Brackett in his motion, this Court should still
affirm the district court’s denial of the motion because each of the grounds for a new trial set
forth by Brackett fail as a matter of law.
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CONCLUSION
The state respectfully requests that this Court affirm the district court’s order denying
Brackett’s third motion for a new trial.
DATED this 5th day of March, 2018.

/s/ Mark W. Olson__________________________
MARK W. OLSON
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 5th day of March, 2018, served a true and correct
copy of the foregoing BRIEF OF RESPONDENT by emailing an electronic copy to:
GREG S. SILVEY
SILVEY LAW OFFICE, LTD.
at the following email address: greg@idahoappeals.com.

/s/ Mark W. Olson__________________________
MARK W. OLSON
Deputy Attorney General
MWO/dd
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